THE EXTRAORDINARY PROCESS OF VIABILISATION OF COMPANIES
LAW NO. 75/2020, OF NOVEMBER 27

Summary

The pandemic caused by the disease COVID-19 brought with it social and economic
consequences that required the adoption of a panoply of exceptional measures.

To prevent the coming economic crisis, stabilisation measures were created, which were
presented in the Ministers' Resolution no. 41/2020 of June 6, including the Economic and Socidal
Stabilisation Programme. To this end, on November 27, Law no. 75/2020 was published in order
approve the Extraordinary Company Viability Process, of an exceptional and temporary nature,
which can be used by any company that, not having a Special Revitalisation Process pending, is
in a difficult economic situation or in a sifuation of imminent or current insolvency caused by

COVID-19 disease and demonstrates that it is still susceptible to viability.
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1. Introduction

The measures adopted by Law no. 75/2020, of November 277, bring new tools for companies to
face the pandemic crisis we are going through. Its paragraph b) of article 1 brings as an
innovation the creation of the Extraordinary Process of Viabilisation of Companies ("PEVE"),
especially designed for companies in difficult economic situation or in a situation of imminent or
current insolvency because of the economic crisis arising from the pandemic COVID-19 disease,
but which are susceptible to recovery, with a view fo homologation of a restructuring agreement
established out of court between the company and its creditors.

New measures were also infroduced regarding the Special Revitalisation Process ("PER"), the
Special Process for Payment Agreement ("PEAP"), the Extrajudicial Company Recovery Scheme
("RERE"), as well as regarding the insolvency process itself. Highlighting the main measures

adopted:

1 References to articles made in this article, but without reference to the respective diploma, all refer to Law
no. 75/2020, of 27 November.
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i The extension of the deadline for the conclusion of negotiations under the recovery plan
or payment arrangement by one time and one month;

i. The extension of the general movable credit privilege to partners, shareholders or any
other persons especially related to the company who finance its activity during the PER3;

ii.  The granting of the 15 days period to adapt the proposed insolvency plan to the context
of the pandemic caused by the COVID-19 disease#;

iv. The application of the RERE to companies in a situation of current insolvencys?;

V. The obligation to carry out partial apportionments in all pending insolvency proceedings
and where there are liquidation proceeds deposited in an amount exceeding 10.000,00
euross;

Vi, Priority in the development of requests for the release of collateral and guarantees
provided in the context of insolvency proceedings, special revitalisation proceedings or
special proceedings for payment agreements’.

These amendments do not constitute an amendment to the Insolvency and Corporate Recovery
Code ("CIRE"), but rather a fransitional regime, since Law no. 75/2020, of November 27, is
exceptional and temporary and will be in force only until December 31 of 2021, with the possibility

of extension of the PEVE regime.

2. The Extraordinary Process of Viabilisation of Companies (“PEVE”) and its main characteristics

As mentioned, the PEVE is a mechanism infroduced by Law no. 75/2020, of November 27, and is
regulated by arficles 6 to 15. We are facing a temporary process which assumes the nature of an
urgent process, but with procedural priority over the processing and trial of other processes also
urgent themselves, such as the insolvency process, the PER and the PEAP.

The PEVE finds similarities with the abbreviated PER in the modality of article 17-I of CIRE, we are
facing a hybrid process, which aims at an exirajudicial agreement of debft restructuring obtained
between the company and the creditors, for subsequent homologation by the court, through
which will become binding, for all creditors, the agreements that have not been unanimously

approved. In fact, this process is so close to the PER that Article 6, no. 7, of Law no. 75/2020, of

2 Article 2 of Law no. 75/2020;
3 Article 3 of Law no. 75/2020;
4 Article 4 of Law no. 75/2020;
5 Article 5 of Law no. 75/2020;
é Article 16 of Law no. 75/2020;
7 Article 17 of Law no. 75/2020.
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November 27, considers several provisions of the CIRE, normally only applicable to insolvency
proceedings or PER, to be applicable to the PEVE.

Therefore, the purpose of the PEVE results from the need to provide companies with the possibility
of requesting the suppression of the lack of agreement of some creditors to extend the
applicability of the recovery agreement - not admitting, however, a phase of claim filing.

The main distinctive feature of PEVE is that it is aimed af boosting the viability of companies
affected by the economic crisis caused by the pandemic of the COVID-19 disease, assuming a
one-fime use character, i.e., "the end of the extraordinary viability process prevents the company
from having recourse to it again's.

Recourse to the PEVE is exempt from costs, which may, on the one hand, intensify its attractiveness
and, on the ofther hand, increase the volume of urgent cases pending in commercial courts.
However, this exemption does not extend to the remuneration of the provisional frustee which

should be borne by the company.

2.1 Assumptions and procedural requirements for a company to use PEVE

As menfioned, the PEVE is aimed at companies (including commercial companies, individual
establishments of limited liability and sole proprietorships) that are proven to be in a difficult
economic situation or facing imminent or current insolvency, due fo COVID-19. Excluded from its
scope are public legal persons and public corporate entities as well as insurance companies,
credit institutions, financial companies, investment companies providing services involving the
holding of funds or securities of third parties and collective investment undertakings to the extent
that such subjection is incompatible with the special regimes applicable to them.

It is also required that the referred companies i.) are susceptible to viability, ii.) do not have at the
date of submission of the PEVE any PER or PEAP pendingiii.) being necessary to demonstrate that,
on December 31 of 2019 and according to the accounting standards set forth in no. 3 of Article 3
of CIRE, they would have assets greater than liabilities.

This last requirement finds an exception, any micro or small company that on December 31 of
2019 did not have assets greater than liabilities may use the PEVE, provided that: "(a) it has no
insolvency proceedings, special revitalisation proceedings or special proceedings for payment
arrangement pending at the date of submission of the application referred to in paragraph 1 of
the following Article; (b) it has received rescue aid under the temporary framework on State aid

measures in support of the economy in the current context of the COVID-19 disease pandemic

8 No. 15 of article 9 of Law no. 75/2020.
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and it has not been repaid in the legal terms; or (c) it is covered by a restructuring plan under the
State aid measures.”.

This new Law foresees a variable assumption depending on the previous recourse to the RERE.
Considering article 35 of the RERE, in which was foreseen the possibility to use it when the company
was in a situation of current insolvency within a certain period - 18 months from the date of entry
into force of the law that approved that regime. Number 5 of article 7 of Law no. 75/2020, of
November 27, gives the possibility to companies that, in the meantime, regularised their situation
and deposited the restructuring agreement in due time, to now resort to the PEVE, even if on
31.12.2019 their assets did not exceed their liabilities.

The PEVE begins with the presentation of the company, in the competent court to declare its
insolvency, through an initial request that must contain the following elements:

1. Written declaration signed by the management board certifying that the company fulfils
the two objective requirements, i.e., that the company's situation (pre-insolvency or
current/increased insolvency) is directly linked to the economic crisis caused by the
pandemic and that it is still susceptible to recovery;

2. Copy of the elements referred to in subparagraphs b) to i) of Arficle 24, no. 1 of the CIRE,
i.e., the copy of all documents required for filing for insolvency;

3. Alistin alphabetical order of all creditors, including conditional, with an indication of their
residences, the amounts of their claims, due dates, the nature and guarantees they
benefit from and the possible existence of special relations, under the terms of article 49
of CIRE, duly signed and datfed, no more than 30 days previously, by the company's
management board and by a certified accountant or a statutory auditor, whenever the
auditing of accounfts is legally required;

4. Viability agreement signed by the company and by creditors representing at least the

voting maijorities provided for in Article 17-F, no. 5 of CIRE.

Once the opening of the PEVE has been requested, an order appointing a provisional frustee will
be issued and both the list of creditors presented by the company as well as the viabilisation
agreement must be published by the court registry in the Digital Services area of the Courts. The
order is immediately notified to the company and is subject, with the necessary adaptations, to
the nofification and publicity requirements of Articles 37 and 38 of the CIRE.

As soon as the provisional trustee is aware of his appointment, he must inform the Tax and Customs
Authority (AT), the Social Security Instfitute, I.P., of the pendency of the PEVE, idenftifying the

company concerned.
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2.2 Opposition by creditors and issue of opinion by the provisional administrator

Within fiffeen days from the publication in the Digital Services Area of the Courts, any creditor may
contest the list of creditors based on the undue inclusion or exclusion of claims, the inaccuracy in
the amount, the classification of the recognised claims and apply for the non-validation of the
Viability Agreement, under the terms and for the purposes set out in Articles 215 and 216 of the
CIRE. Two types of acts are involved, the challenge fo the list of creditors and the possibility, if the
creditors so wish, to apply for the non-validation of the Viability Agreement. The challenge only
concerns the list of creditors presented by the company and is not, as stated above, a credit

claim.

An interesting aspect of this new regime is that, within the same fifteen days period given to the
creditors to eventually challenge the list of creditors, the provisional judicial administrator will issue
an opinion on whether the agreement offers reasonable perspectives to guarantee the viability
of the company. That is, the provisional judicial administrator will issue an opinion on the viability
of the company when there is no certainty as to the creditors and claims, including as to whether
the agreement submitted fulfils the majorities required by Article 17-F, no. 5 of CIRE. This may be a
useless task since the reality on which the provisional judicial administrator will decide may be a
totally different one from the reality assessed by the Court when deciding the oppositions, already
in the presence of a definitive list of creditors. On the other hand, the PEVE regime does not
expressly provide for the need to notify the creditors included in such list, thus raising doubts as to
the possible analogous application of the notification requirement arising out of article 17-1 of the
CIRE.

2.3 Decision on oppositions and examination of the viability agreement

Following the end of the fifteen day period, the Court has ten days to decide on the oppositions
filed by the creditors and, if upheld, order the alteration of the list of creditors (this decision cannot
be appealed against autonomously). If there are no oppositions, the list of creditors becomes
definitive immediately.

The court must also analyse, taking info account the opinions of the creditors on the agreement
(the eventual requests for non-homologation) and the opinion of the provisional administrator
referred to above (on whether the viability agreement offers reasonable prospects of

guaranteeing the viability of the company) - a significant difference in comparison to the PER
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regime and even the Insolvency Plan - and decide on its homologation. The following cumulative
requirements must be met in the Court's analysis:
i Whether it respects the majorities of arficle 17-F, no. 5 of CIRE;
ii. Whether it presents reasonable prospects of guaranteeing the viability of the
company; and
iii. If the causes for non-homologation set out in articles 215 and 216 of the CIRE do not

exist.

The homologation decision makes the company's viability agreement binding for the subscribing
creditors, as well as for the creditors that are not subscribers but are included in the definitive list
of creditors, as a result of the company's initiative (through inclusion in the list of creditors) or its
own inifiative (by opposing the list of creditors).

The decision of non-homologation will result in the closing of the PEVE and, logically, the effects
produced by the opening order will terminate with the res judicata of the decision of non-
homologation. The provisions of Articles 17-G and 222-G of CIRE do not apply, that is to say, the
eventual failure of the PEVE cannot lead to the immediate declaration of insolvency of the
company, nor to the procedural use of the list of creditors for any subsequent insolvency

proceedings.

2.4 Effects of the Initiation of the PEVE

The order opening the PEVE will have effects on the administration of the company, mostly
procedural effects and also substantive effects.

In fact, considering paragraph b), no. 1 of Article 8, the opening order of the PEVE prevents the
company from performing acts of special relevance (article 161 of the CIRE), requiring that the
practice of certain acts be requested, in writing, to the provisional judicial administrator and
granted in the same form, within five days. Silence of the provisional judicial administrator will be
considered equivalent to refusal of his authorisation.

With regard to the procedural effects, under the terms of paragraph a) of no. 1 of article 8, with
the aforementioned order, the commencement of any actions for the collection of debts against
the company is stopped and, unftil the final and unappealable decision of homologation or non-
homologation, the actions in progress for the same purpose are suspended. Asregards the effects
of eventual insolvency proceedings of the concerned company, whether these have been filed
before the date of publication in the Digital Services Area of the Courts or after, but in both cases

without a sentence having yet been given, the same must be suspended.
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It is also determined the suspension of all limitation and prescription periods which may be invoked
by the company until the homologation or non- homologation judgement, under the terms of
number 7 of article 8.

Number 8 of Article 8 determines that the opening order prevents, until the delivery of the
homologation or non- homologation sentence, the suspension of the provision of certain essential
public services to the company, namely the supply of water, electricity, natural gas and piped
liquefied petroleum gases, electronic communications services, postal services, wastewater

collection and freatment services and urban solid waste management services.

2.5 Agreement accession phase

Pursuant to article 10, after the court decision on the agreement, any creditor who is not on the
definitive list of creditors has thirty days, as of the publication of the approval decision on the
Digital Services of the Courts areq, to express in the process, by mere declaration, their intention
to adhere to the homologated agreement.

It is, therefore, aresidual phase that has as a consequence the automatic binding of the creditors
to the viability agreement.

However, this adhesion requires the agreement of the company, which must inform within five

days whether it accepts the adhesion to the agreement.

2.6 Guarantees and resolution for the benefit of the insolvent estate

Under the terms of Article 11 of the referred Law, the guarantees agreed between the company
and the creditors in the context of the PEVE are infended to provide financial means for the
development of the company's activity. However, these financial means are not to be confused
with the supply of goods or even with the deferral of payments.

The guarantees will be protected even if the insolvency is declared within two years after the end
of the PEVE. This allows, on the one hand, protection against the possibility of resolution for the
benefit of the estate and, on the other, to stimulate creditors who have an interest in financing
the viability of the company.

In no. 2 of the referred article, we also find a great novelty: the extension of the privilege of the
credit to the partners, shareholders and any other persons especially related with the debtor, who

finance the company with a view to its viability.
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This legislative novelty is based on the idea - almost always reliable - that it may be difficult to find
anyone wiling to provide capital to a company in a difficult economic situation unless its own
shareholders/partners or someone especially related to the debtor company.

Article 12, inspired in Arficle 28 of the RERE, protects certain businesses expressly provided for in
the viability agreement, if the company is subsequently declared insolvent. At issue here are
businesses that have comprised the effective provision of new pecuniary claims, including in the
form of deferred payment. The guarantees for these pecuniary claims are also contained.

These businesses will not, therefore, be susceptible of resolution for the benefit of the insolvent
estate, unless the financing is used for the benefit of the financier himself or an entity especially
related to him. This rule is intended to combat less tfransparent or abusive behaviours. This limitation

does not appear for the cases of article 11.

2.7 Effects on tax and Social Security credits

As regards to tax and social security credits, reductions in the rate of late payment interest are
applicable, according to the following scale:

i 25% reduction for instalment plans of 73 up to 150 monthly instalments;

ii. 50% reduction for plans of 37 and up to 72 instalments;

iii. 75% reduction if the debt is paid in up to 36 monthly instalments;

iv. The totality of the late payment accrued interest if the debt is paid within 30 days after

the homologation of the agreement.

The homologation of the agreement, provided that it includes the restructuring of at least 30% of
the total liability, may allow the subscribing parties, among others, tax benefits in terms of IRS,
stamp duty and IMT, under the terms of articles 268 to 270 of CIRE.

2.8 Appeal

Under the terms of no. 10 of Article 9, the appeal against the Court's homologation decision, or
against the non-homologation, is immediately filed in the records themselves, with devolutive
effect. The decision on the impugnation of the list of creditors cannot be appealed against
autonomously and can only be the object of a higher appreciation with this final decision.

The value of the claimis set at 30,000.01 euros, however, it is subject to the restrictions imposed by
article 14 of CIRE, applicable to PEVE by virtue of no. 7 of article 6. Therefore, as a rule, the

judgments of the Court of Appeal cannot be appealed, except when they are in contradiction
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with judgments of other Court of Appeal or of the Supreme Court of Justice on the same legislation

and on the same fundamental question of law.

2.9 Failure to comply

In the event of non-compliance with the homologated agreement, the provisions of Article 218 of
the CIRE, by virtue of no. 14 of Article 9, shall apply. In other words, the moratorium or pardon
provided for in the agreement will be rendered ineffective: i. as regards credits in respect of which
the debftoris in default, if the payment, plus late payment interest, is not made within 15 days after
written notification by the creditor; ii. as regards all credits if, before the end of the execution of
the plan, the debtor is declared insolvent in new proceedings.

However, this is not the only consequence. Pursuant to no. 5 of Article 13, the reduction of the late

payment interest rate for tax credits and social security credits will also become void.

3 Conclusion

Currently, there are three major restructuring mechanisms in the Portuguese legal system aimed
atrecovering and avoiding the declaration of insolvency of companies: the Special Revitalisation
Process, the Exirajudicial Company Recovery Regime and now the new Extraordinary Economic
Viability Process.

In ferms of innovation, the PEVE stands out for the fact that the Court is, for the first time, legally in
charge of assessing the aptitude of the agreement to carry out the restructuring and,
consequently, has the power to refuse the homologation when it is convinced that the agreement
does not present reasonable prospects of ensuring the company's viability. It must also be
highlighted the impediment for the company to resort again to this new mechanism, ruling out
the possibility of successive PEVE's. The exemption of costs (except for the remuneration of the
provisional judicial administrator) is another attractive measure in choosing the PEVE as a
restructuring mechanism.

With the PER rules having essentially helped to fill any gaps in the application and processing of
the PEVE, it will be pertinent to question whether the new measures adopted under the PEVE could
have been infroduced in the current restructuring mechanisms.

In fact, although the depth of the coming economic crisis is not yet totally clear, but everything
pointing fo a substantial increase of companies in a difficult economic situation, it would not be

surprising if this context could lead to a new intervention of the legislator in this legal area, either
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fo franspose to the PER many of the innovations brought by the PEVE, or to tfransform the latter

into a definitive regime and not merely a transitional one.

LEGAL NOTICE: This is a Publications prepared by Mouteira Guerreiro, Rosa Amaral & Associados, Sociedade de

Advogados, SP RL, which holds all the intellectual property rights inherent to it. In particular, its content is not infended fo
be, nor should it be understood as, replacement of the professional legal advice required for the taking of decisions and
resolution of specific cases, by the competent departments, nor does it constitute or will constitute MGRA in any obligation
of any nature. The copying, alteration, reproduction, distribution, circulation and inclusion in other documents or
quotations are prohibited, unless previously and formally authorized. Mouteira Guerreiro, Rosa Amaral & Associados,
Sociedade de Advogados, SP RL. expressly disclaims all liability for any possible damages caused by actions taken or not

taken based on any or all the contents of this document. See our terms and conditions e privacy policy. For any questions,

please, contact e-legal@mgra.pt.
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